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RECOMMENDATION

This report concerning the abolition of the age 65 Default Retirement 
Provisions, is submitted to this Committee for its information, and for its 
agreement that the Council will not in future enforce retirement at age 65, 
nor will it apply any “Employer Justified Retirement Age” provisions. Effective 
date: 1st October 2011.

Summary

A copy of the Government's proposed regulations, which will replace the 
UK's default (age 65) retirement provisions from 1st October 2011, are 
attached. Transitional arrangements, covering the period from 6th April to 30th 

September 2011 have been introduced.

The significant issues in the report are:

  It would still be possible to retire employees on reaching age 65, but only if 
the Council introduced an “Employer Justified Retirement Age”.  The Council 
will continue its approach to flexible retirement, and it is not proposed to 
adopt any “EJRA” provisions at this stage.



1.  Policy

1.1 The Council currently operates a flexible retirement  policy whereby 
employees can remain in employment, with the approval of their 
Service Director/Manager. Where such approval is not granted, the 
employee retires on their 65th birthday (subject to the outcome of an 
appeal, if lodged).

1.2 In future, the Council cannot enforce retirement on the basis of age, 
unless formal notice was given before 6th April 2011, and the employee 
leaves before 1st October 2011.   

2.  Consultation

2.1 Internal
This matter was discussed at the April 2011 Joint Employee 
Relations Board meeting, and the approach the Council is intending to 
take was, in general supported by the trade unions.

2.2 External
An extensive national consultation process has taken place, including 
consultation with local authorities and the trade unions.

3.  Context

3.1 The number of Council employees reaching age 65 years varies 
each month, but is approximately 120 employees per year.  

3.2 Currently there are 388 BCC employees and 262 LMS employees who 
are aged 65 years or above.

3.3 It should be noted that under the current provisions of the Local 
Government Pension Scheme, employees remain in membership until 
age 75 years.

4.  Proposal

4.1 To date Bristol City Council has applied a “default retirement age” of 65 
for all employees. However, individuals have been able to request to 
continue working beyond age 65 should they wish to do so. If the 
employee does not obtain management approval to continue working 
beyond this default retirement age they have been dismissed (subject to 



appeal) on the grounds of retirement.  

4.2 It would still be possible for employers to retire employees on the basis 
of age following these legislative changes. However, to do so the 
employer would need to introduce an “Employer Justified Retirement 
Age”, thereby ensuring that dismissal on the grounds of age could be 
legally defended (“objectively justified”).  Examples of EJRAs could be 
introduced to meet, for example:  legitimate employment policy, 
vocational training, diversity in the workforce objectives, etc.

4.3 This would mean that the retirement age would need to be a 
proportionate means of achieving a legitimate aim and case-law around 
this will develop following the abolition of the default retirement age 
provisions.  In the event of a formal challenge, the Council would need 
to provide clear evidence that the use of an EJRA is objective at an 
Employment Tribunal. 

4.4 As case-law will develop around EJRA once the default retirement age 
provisions have been abolished (in October 2011), it is considered 
advisable not to apply an EJRA at this stage, but instead to keep this 
matter under review.

4.5 Where employers do not have an EJRA for compulsory retirement, the 
dismissal of an older employee will have to follow a fair dismissal 
procedure that relies on one of the reasons set out in section 98 of the 
Employment Rights Act 1996 (i.e. capability, conduct, redundancy, 
illegality or some other substantial reason). In other words the dismissal 
procedures for employees would be the same irrespective of their age if 
an EJRA is not introduced, and the City Council would no-longer use 
retirement as grounds for dismissal after the 30th September 2011.

4.6 It should also be noted that employees who are made redundant if they 
are over age 65, are entitled to redundancy payment.

4.7 This legislative change does not remove an employer's obligation to 
maintain a duty of care for employees (under H&S legislation), and in 
some cases an individual's fitness to carry out their job may be impaired 
by age.

4.8 A summary of the legislative change is as set out in Appendix A 
(attached).



5.  Proposal

5.1 It is therefore, proposed that the City Council does not introduce an 
EJRA, at this stage, although this situation will be kept under review 
should it become necessary to change this approach.

5.2 Guidelines will be produced for Service Directors and managers in 
support of this change, and the application of normal dismissal 
procedures for employees, regardless of age (see paragraph 4.5 
above).

6.  Other Options Considered

6.1 The introduction of an Employer Justified Retirement Age (EJRA) has 
been considered, but is not being pursued at this stage, as stated 
above.

7.  Risk Assessment

7.1 There may be a risk to the Council's People Strategy with particular 
regard to the age profile of the Council's workforce.  (e.g. employees 
remaining at work longer, may impact upon the Council's ability to 
sustain Apprenticeship and Trainee Schemes at present employment 
levels).

7.2 There may also be an impact upon sickness absence as ill health can 
increase as people get older.

8.  Equalities Impact Assessment

8.1 The Council has no discretion in relation to the application of this 
change in employment law, which it is considered will represent a fairer 
approach to the employment of older workers, by not enforcing 
retirement on the basis solely of age.

Legal and Resource Implications

Legal

The Report confirms the change in legislation repealing the statutory 
retirement process applicable to employees who reach the age of 65. 



The recommendation in the Report is in accordance with the current 
employment law legislation.

(Advice from Husinara Jones for Head of Legal Services)

Financial

(a) Revenue:
 

There are no immediate financial implications arising from this report.

However, “Section 7 - Risk assessment” identifies situations where 
future costs may be incurred. Those costs are not quantifiable and, if 
incurred, would have to be managed within the existing Directorate 
budgets. 

(Advice from Stephen Skinner, Finance Business Partner Corporate 
Services and Deputy Chief Executive's Directorates)

(b) Capital:   Not applicable

Land            Not applicable

Personnel          As outlined in 4.1 to 4.8 of this report.

Appendices: 

Appendix A: Brief summary of key legislative changes 

LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985
Background Papers:

Government Legislation



Appendix (8) A 
 
 
The Employment Equality (Repeal of Retirement Age Provisions) 
Regulations 2011  
 
 
The Employment Equality (Repeal of Retirement Age Provisions) Regulations 
2011 (“the Regulations”) came into force on 6 April 2011. 
 
Previously, under the Employment Equality (Age) Regulations 2006 (and the 
Equality Act 2010), an employer, as long as it followed the correct statutory 
procedure, could dismiss an employee aged 65 or over by reason of 
retirement. 
 
However, this exception was repealed by the Regulations on 6 April 2011.  
 
The Transitional provisions permit an employer to provide notice of retirement 
before 6 April 2011 to an employee who reaches the age of 65 before 1 
October 2011.   
 
Any notice of retirement dismissals which take place after 6 April 2011, will 
amount to direct age discrimination unless they can be objectively justified. 
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